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Norma Munné ForgasPAREJA & ASSOCIATS, ADVOCATS

means that its regulations take preference over those for national 
law, so in the event of any conflict or clash between them, the EU 
law will always take precedence, regardless of the rank of internal 
regulations, and independently of whether they have been approved 
afterwards; in other words, aside from their status or length. 
Furthermore, this principle of primacy also obliges the Spanish 
judiciary and courts to apply EU regulations and give preference 
to these over national legislation.  The national court is obliged 
to guarantee full effectiveness of EU regulations, by, if necessary, 
disregarding out of its own initiative, any provisions from national 
legislation that go against these, even if they are subsequent, and is 
not obliged to request or wait for prior derogation of these through 
legislation or any other constitutional procedure.   

1.4 What are the basic underlying principles of the regime 
(e.g. value for money, equal treatment, transparency) 
and are these principles relevant to the interpretation 
of the legislation?

As a consequence of all of this aforementioned information, the 
general principles of public procurement applicable in Spain are 
those that derive from EU Treaties and EU Directives on this subject.  
More specifically, the principles of freedom of access, transparency, 
public exposure, and equal treatment without discrimination are the 
underlying principles of the whole regulatory standards concerning 
public procurement, and are characterised by their mainstreaming, 
given that they appear in all of the stages of contracting, from the 
preparatory state of contracts, through to their execution.

1.5 Are there special rules in relation to procurement in 
specific	sectors	or	areas?

The EU Directives concerning public procurement only apply 
to contracts for public works, supplies and general services, and 
therefore do not apply to many other types of contracts which public 
administrations open up, and which are subject to special regulations 
set out in internal Spanish law.  Article 4.1 of the TRLCSP sets out 
that the following negotiations and legal relations are excluded from 
the application of law and are to be governed by their own specific 
regulations.

1 Relevant Legislation

1.1 What is the relevant legislation and in outline what 
does each piece of legislation cover?

Since Spain joined the European Union in the year 1986, our 
legislation regarding public procurement has been obliged to 
refer to EU regulations, and has had to adapt to the requirements 
of successive EU Directives on this subject.  Currently, state 
regulation on public procurement is set out in Real Decreto Ley 
3/2011, dated 14 November, in which the Revised Text of the Law 
on Public Sector Contracts (hereinafter, TRLCSP) is approved.  The 
TRLCSP has been partially developed through the approval of Real 
Decreto 871/2009, dated 8 May, for which the Law 30/2007, dated 
30 October, for Public Sector Contracts, was partially developed.  
However, the majority of public procurement standards of a 
regulatory nature are still set out in Real Decreto 1098/2001, dated 
12 October, for which the general Regulation of the Law for Public 
Administration Contracts was approved. 

1.2 Are there other areas of national law, such as 
government transparency rules, that are relevant to 
public procurement?

At the end of 2013, Law 19/2013, dated 9 December, was 
published for transparency, access to public information and 
good governance, the objective of which, according to its own 
Explanatory Memorandum, is to establish obligations concerning 
setting up active public exposure which should connect a wide range 
of subjects, among which all of the Public Administrations, Judicial 
and Legislative bodies (for activities concerning Administrative 
Law), as well as other constitutional and statutory bodies, are 
included.  Additionally, the Law is applied to certain entities which, 
due to their particular public relevance, or if they receive public 
funds, will be obliged to reinforce the transparency of their activity.

1.3 How does the regime relate to supra-national regimes 
including the GPA, EU rules and other international 
agreements?  

As already mentioned, given that Spain is a European Union member 
state, the regulations on public procurement must be adapted to the 
principles derived from the Treaties of the European Union as well 
as the EU Directives set out on this subject.  The primacy of EU law 
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extent of the application is one of the measures adopted to ensure the 
adherence of these entities to the regulations for public procurement.

2.7 Are there special rules for concession contracts and, 
if	so,	how	are	such	contracts	defined?

Spanish legislation sets out special regulations for concession 
contracts, distinguishing between public works concession contracts 
and public services concession.  The concession of public works is 
defined by a contract whereby the contractor is assigned to carry out 
building work in exchange for either only the right to exploit it or 
the same right, as well as the right to receive payment.

2.8 Are there special rules for the conclusion of 
framework agreements?

The framework agreements are regulated in Articles 196 to 198 of 
the TRLCSP. 

2.9 Are there special rules on the division of contracts 
into lots?

The main rule for dividing contracts up into separate lots is that 
this must not affect the estimated value of the contract.  As a result, 
Article 88.7 of the TRLCSP sets out that if the contracting of public 
works or of a service or standard supply gives rise to a simultaneous 
awarding of contracts in separate lots, consideration shall be given 
to the estimated overall total of all the lots together.  Articles 14, 15 
and 16 of the TRLCSP sets out that when the accumulated value of 
the lots of the divided contract is equal to or more than the threshold 
determined for contracts to be subject to harmonised regulation, 
these regulations will be applied to the awarding of each separate 
lot.

3 Award Procedures

3.1 What types of award procedures are available?  
Please specify the main stages of each procedure and 
whether there is a free choice amongst them.

In accordance with the provisions in Directive 2004/18/EC, the 
TRLCSP considers the following tender procedures for the awarding 
of contracts: an open procedure; a restricted procedure; a negotiated 
procedure, with competitive dialogue; and the tender of projects.  

3.2 What are the minimum timescales?

When contracts are subject to harmonised regulation, minimum time 
limits are established by the EU Directive, and the national legislator 
may extend these limits if it is considered appropriate.  During the 
procedures for the awarding of contracts subject to harmonised 
regulation, the time limit for presenting offers is no fewer than 52 
days, counting from the date of sending the announcement of the 
contract to the European Commission.  For contracts not subject 
to harmonised regulation, the minimum time limit for receiving 
offers for the contracts is 26 days from publication of the tender 
announcement in the corresponding gazette for public works offers 
and concession of public works.  For remaining contracts, the 
minimum time limit is at least 15 days, although these limits may be 
extended in any case at the discretion of the contracting body. 

2 Application of the Law to Entities and 
Contracts

2.1 Which public entities are covered by the law (as 
purchasers)?

In accordance with Article 3.1 of the TRLCSP, this regulation is 
applied to all bodies and entities that make up the so-called public 
sector, conforming to the regulations of the European Directives.

2.2 Which private entities are covered by the law (as 
purchasers)?

Article 3 of the TRLCSP defines its scope of application for certain 
private entities according to the law.  Legislation concerning public 
procurement is most definitely applicable for trade companies with 
share capital that is over 50% owned either directly or indirectly, by 
public administrations or other bodies comprising the current public 
sector.  These companies are considered contracting authorities 
according to the law and, as a result, are subject to its provisions.  In the 
same way, other private legal entities are also subject to this regulation: 
in fact, any organisation, body or entity with its own legal status, which 
has been specifically created to meet general needs, that does not 
have an industrial or trade purpose, as long as one or several subjects 
belonging to the public sector are majority financers of its activity, 
control its management or appoint more than half of the members of 
its administrative body, management or supervisory board. 

2.3 Which types of contracts are covered?

Within the scope of application of the TRLCSP, administrative 
contracts, such as those set up by a body considered to be a public 
administration, should be distinguished from private contracts.  
Both are subject to the law, but differ in their degree of connection.

2.4 What obligations do purchasers owe to suppliers 
established outside your jurisdiction?

Article 55 of the TRLCSP provides the required obligations to non-
EU companies.

2.5	 Are	there	financial	thresholds	for	determining	
individual contract coverage?

EU Directives establish certain economic thresholds in order to 
determine in which way contracts are subject to its provisions.  
Accordingly, state regulations (in this case, the TRLCSP) 
distinguish between contracts subject to harmonised regulations, 
such as contracts that are directly subject to the application of 
European Directives, and contracts for a lower amount which are 
only connected to the regulations fixed by national legislation.

2.6 Are there aggregation and/or anti-avoidance rules?

One of the main changes introduced by Law 30/2007, currently the 
TRLCSP, was to increase and define more precisely the types of 
public sector entities and bodies that have to subject their contracts 
to public sector regulations, with different levels of adherence 
depending on the nature of the entity in question.  Therefore, the 
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3.3 What are the rules on excluding/short-listing 
tenderers?

Articles 60–61 of the TRLCSP regulate conditions for prohibiting 
entering into these contracts, so the tenderers that are in these 
situations will not be able to enter into contracts with public sector 
bodies.  Among these conditions, for example, is that the tenderer 
has been declared financially insolvent during any of the procedures, 
or is not up to date in tax or social security obligations, etc. 

3.4 What are the rules on evaluation of tenders?

The regulation for criteria for awarding the contract is related to 
the principles of equality and non-discrimination, as well as the 
principles of free competition and the prohibition of arbitrary 
action.  Article 150 of the TRLCSP regulates the assessment criteria 
of the offers, by setting out that in order to determine the criteria for 
awarding contracts, preponderance will be given to those who make 
reference to the characteristics of the object of the contract, which 
can be evaluated in figures or percentages obtained through the 
application of the formulas described in the tender Specifications. 

3.5 What are the rules on awarding the contract? 

Article 151 of the TRLCSP states that the contract should be 
awarded to the tenderer who has presented the most economically 
advantageous offer.  However, this does not mean that the contract 
must be awarded to the tenderer who has offered the lowest price for 
those cases in which the Specifications set out several assessment 
criteria for the offers.  In this event, the contract will be awarded to 
the tenderer whose proposal as a whole, by applying the assessment 
criteria set out in the Specification, obtains the best assessment.

3.6	 What	are	the	rules	on	debriefing	unsuccessful	
bidders?

The selection of the most economically advantageous offer, and as a 
result the one awarded to the contract, must have been made on the 
basis of the assessment criteria of the offers made and previously 
published by the contracting entity.  The result of the assessment 
of offers must be accessible to the rest of the tenderers, who may 
contest this assessment if they do not agree with it.

3.7 What methods are available for joint procurements? 

The TRLCSP anticipates some joint tender procedures, the 
objective of which is to rationalise administrative proceedings and 
make the public procurement process more efficient.  In this regard, 
an example of this would be the framework agreements referred 
to in question 2.7, the dynamic purchasing systems, and central 
purchasing bodies.

3.8 What are the rules on alternative/variant bids?

Article 147 of the TRLCSP sets out the rules for accepting variations 
or improvements in the offers presented by tenderers. 

3.9	 What	are	the	rules	on	conflicts	of	interest?

Conflicts of interest in the public sector are currently regulated 
under Law 5/2006, dated 10 April, for the Regulation of Conflicts 

of Interest of Members of the Government and Senior Officials of 
General State Administration, as well as on a general basis, in Law 
53/1984, dated 26 December, for Incompatible Activities Related to 
Public Administration Staff, and Organic Law 5/1985, dated 19 June, 
for the General Electoral System, relating to conflicts of interest and 
incompatible activities related to elected representatives.

4 Exclusions and Exemptions (including 
in-house arrangements)

4.1 What are the principal exclusions/exemptions?

Article 4 of the TRLCSP sets out the businesses and legal relations 
which are excluded from the application of Law and are to be 
governed by their own specific regulations.

4.2 How does the law apply to “in-house” arrangements, 
including contracts awarded within a single entity, 
within groups and between public bodies? 

Article 4.1 (n) of the TRLCSP expressly excludes from the 
application of the law, the legal businesses by virtue of which the 
contracting authority entrusts an entity which has the condition of 
its own means as well as their technical service to provide a certain 
service.

5 Remedies 

5.1 Does the legislation provide for remedies and if so 
what is the general outline of this?

In accordance with the regulations set out in the European Directives, 
and particularly, in Directive 2007/66/EC, dated 11 December, 
regulating the review of the procurement process, Articles 37 to 50 
of the TRLCSP regulate the so-called question of nullity of contracts 
in a special review of the procurement procedure.

5.2 Can remedies be sought in other types of proceedings 
or applications outside the legislation?

As already mentioned, both the special review procedure for 
procurement and the question of nullity are optional, and it may 
not be necessary to effectuate these in order to access the ordinary 
courts of justice. 

5.3 Before which body or bodies can remedies be 
sought?   

Spanish legislation has created a new specialised body, the Central 
Administrative Tribunal for Procurement Remedies, for the 
resolution of special reviews for procurement procedures that are 
filed against contracts or procurement records within the scope of 
general state administration.  The TRLCSP states that autonomous 
regions may create a similar independent body of an administrative 
nature for the resolution of appeals that are filed against contracts, 
within the scope of the respective autonomous region’s authority.  
To date, the majority of autonomous regions have created these 
specialised administrative tribunals. 
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5.4 What are the limitation periods for applying for 
remedies? 

The filing of a special review for procurement must be announced in 
advance before the contracting authority.  This announcement, and 
the subsequent appeal, must occur within 15 working days counting 
from the following day after notification of the action that is being 
appealed against. 
The question of nullity must be presented in a period of 30 
working days from publication of the contract’s allocation, or from 
notification to the tenderers affected of the reasons for rejection of 
their application or proposal.  For other cases, the question of nullity 
may be presented in any case before six months after the contract 
has been formalised.
Ordinary administrative appeals must be presented within a month 
from notification of the action appealed against.

5.5 What measures can be taken to shorten limitation 
periods?    

There are no procedures which can reduce the time for filing 
appeals, although these are already quite short.  However, it should 
be noted that, in accordance with the Central Procurement Review 
Court Report for 2013, the average time required for the resolution 
of appeals filed during that year was 17 days.

5.6 What remedies are available after contract signature?   

Once the contract has been formalised and for a maximum period of 
six months, the interested parties may present the question of nullity 
regulated in Articles 37, 38, and 39 of the TRLCSP, as long as one of 
the conditions specifically set out for this has been met.

5.7 What is the likely timescale if an application for 
remedies is made? 

The period during which the special review for procurement 
procedures will be resolved cannot be established in advance, and the 
duration of the processing of this will depend on the complexity of the 
matter on those affected.  It will also depend on whether it is necessary 
to open a probationary period or not.  However, the law sets out very 
short processing periods (five days to resolve continuation of the 
suspension, five days to present allegations, 10 days for probation).

5.8 What are the leading examples of cases in which 
remedies measures have been obtained?     

In accordance with the Central Procurement Review Court Report 
for 2013, a total of 1,067 special reviews for procurement processes 
were presented regarding general state administration, out of which 
1,009 had been resolved by 1 February 2014.  Out of these, 172 
were totally upheld and 168 were partially upheld.  314 reviews 
were dismissed and 340 were declared inadmissible, mainly due to 
lack of legitimacy of the appellant.  Therefore, over 50% of appeals 
admitted were either totally or partially upheld.

5.9 What mitigation measures, if any, are available to 
contracting authorities?

In the event that the administrative court perceives temerity or 
bad faith in the filing of an appeal or in the application for interim 

measures, the responsible party may be fined for this.  The amount 
of this would be between 1,000 and 15,000 euros, to be determined 
depending on the degree of bad faith perceived and the damage 
occurred to the contracting authority and the rest of the tenderers.

6 Changes During a Procedure and After a 
Procedure

6.1 Does the legislation govern changes to contract 
specifications,	changes	to	the	timetable,	changes	
to contract conditions (including extensions) and 
changes to the membership of bidding consortia 
pre-contract award?  If not, what are the underlying 
principles governing these issues?

Once the tender announcement has been published, no possibility 
has been set out for the contracting authority to change the tender 
Specifications and Conditions for awarding the contract.  If the 
administration intends to make changes, it should leave the already 
started tender procedure unaffected, and approve new Conditions 
and Specifications, opening up a new tender.

6.2 What is the scope for negotiation with the preferred 
bidder	following	the	submission	of	a	final	tender?

As a general rule, no negotiation is allowed after the submission of a 
final tender.  Only in a negotiated procedure is it possible for bidders 
to negotiate the final tender, in terms of Article 178 of the TRLCSP.

6.3 To what extent are changes permitted post-contract 
signature?

Regulation of contract modification during execution of them, and 
therefore, after they have been formalised, is currently set out in 
Articles 105 to 108 of the TRLCSP.
In accordance with this regulation, modification of contracts during 
their execution will only be possible, as a general rule, when this 
is expressly set out in the Tender Specifications or in the tender 
announcement, and the conditions under which this can be made 
has been expressed precisely and in clear detail. 

6.4 To what extent does the legislation permit the 
transfer of a contract to another entity post-contract 
signature?

In the event that this transfer is carried out due to company mergers 
or spin-offs, the TRLCSP states that the contract should remain with 
the entity awarded, as long as it has the financial solvency required 
upon agreement of awarding it.  Article 226 of the TRLCSP also 
regulates the conditions under which it is possible to assign a 
contract to a third party, once it has been formalised. 

7 Privatisations and PPPs

7.1 Are there special rules in relation to privatisations and 
what are the principal issues that arise in relation to 
them?

Regulations relating to liberalisation of certain sectors in the 
economy that had traditionally been state monopolies do not form 
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part of the legislative body of Spanish legislation for contracts, nor 
are they included in the EU Directives on public procurement. 
Article 275 of the TRLCSP states that the administration may 
indirectly manage services within its competence, through a 
concession, as long as they are susceptible to being exploited by 
private companies.

7.2 Are there special rules in relation to PPPs and what 
are the principal issues that arise in relation to them?

Article 11 of the TRLCSP includes the collaboration contract 
between the public and private sectors, regulated in Articles 313 
to 315.  However, it should be taken into account that Spanish 
legislation concerning contracts has traditionally accounted for the 
existence of institutionalised public and private collaboration as 
types of indirect management of public services.  The additional 
29th Provision of the TRLCSP regulates the contractual regime of 
this type of company in detail, as institutional forms of collaboration 
between public and private sectors.

8 Enforcement

8.1 Is there a culture of enforcement either by public or 
private bodies?

Public procurement represents approximately 18.5% of GDP 
in Spain.  Despite this, one of the traditional characteristics of 
public procurement has been the absence of many legal conflicts 
regulating awarding of contracts.  This situation has been largely 
due to the slim possibilities of obtaining a highly efficient control 
over this.  However, the amendment made for reviews in Directive 
2007/66/EU, as well as the new regulation for public procurement 
introduced in Spain via Law 30/2007 for public sector contracts 
and administrations adopting good codes of conduct regarding 
governance and transparency, have given rise to a greater level 
of commitment in this area, both from public administrations and 
also, in general, from potential tenderers, which are more and more 
attentive and demanding with strict compliance of the Law.  This 
has caused an increase in lawsuits. 

8.2 What national cases in the last 12 months have 
confirmed/clarified	an	important	point	of	public	
procurement law?

In the last year, several proceedings relating to public procurement 
have taken place.  Especially notable for its high media coverage 
was the conflict that arose from the awarding of a contract by the 
Catalan Government (Generalitat de Catalunya), through a public 
service management contract managed by Aigües Ter Llobregat 

water company, as well as the water supply infrastructure that this 
entity has.  One of the tenderers filed a special appeal against the 
awarding of this contract to the administrative courts for contractual 
review, which partially upheld the special review for procurement 
proceedings in the sense of excluding the awarded company from 
the procedure.

9 The Future

9.1 Are there any proposals to change the law and if so 
what is the timescale for these and what is their likely 
impact?

In 2014, the European Union provided a new set of legislation for 
public procurement:
■ Directive 2014/23/EU, dated 26 February 2014, concerning 

concession contracts.
■ Directive 2014/24/EU, dated 26 February 2014, concerning 

public procurement which replaces Directive 2004/18/EC.
■ Directive 2014/25/EU, dated 26 February 2014, concerning 

contracting by entities operating in the water, energy, 
transport and postal services sectors.

■ Directive 2014/55/EU, from the European Parliament and 
the Council, dated 16 April 2014, concerning electronic 
invoicing in public procurement. 

The first three Directives establish that the maximum period during 
which their provisions should be incorporated into respective state 
legislation is until 18 April 2016, so it is to be expected that the 
aforementioned Spanish regulations on public procurement will be 
mended before this date.  Concerning the Directive on electronic 
invoicing, this must be transposed to the national legislation of each 
member state before 27 November 2018.

9.2 Are any measures being taken to increase access to 
public procurement markets for small and medium-
sized enterprises and other underrepresented 
categories of bidders?

As it has been already noted, one of the new European legal 
framework main objectives is to enable SME access to public 
contracts.  In this regard, in recent years, some measures have 
been introduced to reduce bureaucracy to contract and to enable 
electronic contracting in order to access tenders all over Europe, 
without having the need of a large business structure.  The most 
relevant legal text that points this out is Law 14/2013, on support for 
entrepreneurs and internationalisation.  Likewise, the Royal Decree 
773/2015 has recently been approved; this has introduced some 
measures which avoids the requirement of previous administrative 
classification.
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